I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRI CT OF | LLINO S

I N RE: ) I n Proceedi ngs
) Under Chapter 7
GRAFTON REPAI R & FLEETI NG COQO.)
) No. BK 89-50301
Debtor(s). )
) ADV. 90-0046
DONALD M SAMSON, TRUSTEE )
Plaintiff, )
)
V. )
)
CHARLES L. CRANE AGENCY CO., )
and MUTUAL MARI NE OFFICE OF )
THE M DWEST, | NC., )
)
Def endant s. )
ORDER

The vessel MV Bryan Bsank i nthe M ssi ssippi R ver on March 4
or 5, 1989. On May 22, 1989, the vessel's owner, Grafton Repair &
Fl eeti ng Conpany (debtor), filed a petition seeking protection under
chapter 11 of the Bankruptcy Code. The bankruptcy proceedi ng was
converted to a proceedi ng under chapter 7 on January 8, 1990. On March
1, 1990, the chapter 7 trustee filed the adversary conpl ai nt now
pendi ng before the Court. The conplaint, as twi ce anended, seeks
recovery fromMutual Marine O fice of the Mdwest, Inc. (insurer) and
Charl es L. Crane Agency Conpany (agent) under a policy of insurance
coveringthe MV Bryan B. It alleges that defendants breached their
obl i gati ons under the i nsurance policy denyi ng coverage for the danage
sustained by the MV Bryan B.

The i nsurer has asked for judgment on the pl eadi ngs and t hat

matter i s nowbefore the Court. The insurer argues t hat because proof



of |1 oss has never been subm tted, nor coverage either
adm tted or deni ed, conditions precedent torecovery on a cl ai mfor
breach of i nsurance contract have not been net.! However, the conpl ai nt
al l eges that all conditions precedent under the contract of i nsurance
were satisfied by the debtor.

A copy of the contract of insurance on which the conplaint is
based is attached to the conpl ai nt as exhibit AL Inresponsetothe

conplaint, theinsurer has filed an answer which, inter alia, denies

that exhibit Ato plaintiff's conplaint is the insurance polity
insuringthe MV Bryan B. Attachedtotheinsurer's answer as exhibit
Ais acopy of aninsurance policy--different fromthe i nsurance policy
attached as exhibit Ato the conplaint--whichtheinsurer contendsis
a copy of the correct policy of insurance. In fact, the schedul e of
vessel s contained in the insurance policy which the insurer has
submtted |lists coverage of the MV Bryan B along with three ot her
vessel s. The schedul e of vessel s containedinthe policy of i nsurance
submtted by plaintiff refers not tothe MV Bryan B but to a vessel
nanmed t he Si oux.

Attached to the conplaint as exhibit Bis acopy of aletter which
plaintiff argues is a denial of claimfor insurance coverage. The

| etter bears no letterhead. |In its totality, it states as foll

The agent has filed a notion seekingtojoinintheinsurer's
notion for judgnment on the pleadings. This notion is granted and
further reference totheinsurer shall be deened to includethe agent.
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March 31, 1989

M. G eg Ehl man
Grafton Repair & Fleeting

P. O. Box 86
Grafton, Illinois 62037
Re: MV Brian [sic] B
(W ndy Nairn)
DL 3/4/89
Dear G eg:

To confirmour conversations and your mnutual
agreenment we are closing our filew th no claimonthe
above | oss. Greg, pl ease be sure that Denni s George
t he di ver i s paidas you may be i n need of his services
agai n.

Si ncerely,

Gene Tut oky
GT: km

The i nsurer argues that thisletter is "not a denial of coverage, but
aconfirmationinwiting that noclaim(or proof of | oss) woul d be
subm tted in connectionwththe sinking of the vessel." To support
its contention, theinsurer has attachedtoits answer the affidavit of
its clains adj uster, Joyce Robertson, who states that the insurer has
recei ved no docunents constituting satisfactory proof of |oss.
For purposes of a notion for judgnent on the pl eadi ngs under Rul e
12(c) of the Federal Rul es of Gvil Procedure,?the novant nust "clearly

establish[] that no material issue of fact renmains to be resol ved and

2Rul e 12(c) applies in adversary proceedi ngs pursuant to Bankruptcy
Rul e 7012(b).



that heisentitledtojudgnent as amtter of law.”™ 5AC Wight &A
MIller, Federal Practice and Procedure: Civil 2d 81368, at 518

(1990) (footnote omtted). Inconsideringthe notion, "thetrial court
is required to viewthe facts presented in the pl eadi ngs and t he
inferences to be drawn therefrominthelight nost favorable to the
nonnmovi ng party....[Alll of the well pleaded factual allegations inthe
adversary's pl eadi ngs are assuned to be true and all contravening
assertions inthe novant's pl eadi ngs aretakento be false.” [d. at
519-20 (footnote omtted).

Intheinstant case, theinsurer has failedto showthat it is
entitled to judgnment as a matter of law. First and forenost, the
insurer's argunent i s prem sed on t he exi stence of | anguage cont ai ned
i naninsurance contract, which |l anguageis saidto establishcertain
condi ti ons precedent torecovery under that contract. However, the
Court has beforeit, not one, but two i nsurance policies, each of which
isclaimedto bethe governing policy. Wiilethe Court isinclinedto
bel i eve that the policy supplied by the insurer is the applicable
pol i cy based on t he attached schedul es of vessels, the Court i s unabl e
to conclude this with the degree of certainty required of agrant of
j udgrent on t he pl eadi ngs. | ndeed, sincethe Court i s not even certain

whi ch i nsurance contract applies, it is hard-pressedto conduct an

anal ysis of conpliance with conditions precedent under the contract.

Mor eover, evenif the Court were to assume that the i nsurance
policy provided by the i nsurer isthe applicabl e policy, judgnent on

t he pl eadings i s not warranted. Rule 9(c) of the Federal Rul es of



Civil Procedure® states that "[i]n pleading the performance or
occurrence of conditions precedent, it is sufficient to aver generally
that all conditions precedent have been perfornmed or have occurred. A
deni al of performance or occurrence shall be nade specifically andwth
particularity.” Here, plaintiff has pl eaded t hat debtor conplied w th
all conditions precedent under t he policy of insurance and has attached
tothe conplaint aletter which he all eges to be a deni al of claim
That is all that Rule 9(c) requires of plaintiff. Inresponse, the
i nsurer contends t hat the policy | anguage requiring sati sfactory proof
of loss, the affidavit of its clains adjuster stating she has found no
docunment satisfying a proof of loss requirement, and the letter
attached as exhi bit Bto the conpl aint indicatingthat debtor will not
file a proof of loss or claim prove nonperformance of conditions
pr ecedent.

However, the fallacy in the insurer's argunment is that it
pr esupposes that the requirement of awitten proof of loss. Inits
entirety, the | anguage on which the insurer relies states:

[I]n case of any casualty or |oss which nmay
result inaclaimunder this policythe assured

shall give this Conpany pronpt notice
t hereof....*

SRul e 9(c) appliesinadversary proceedi ngs pursuant to Bankruptcy
Rul e 7009.

“Al t hough negl ected in the insurer's discussion, the quoted
sentence is concluded by the follow ng | anguage:

...and reasonabl e opportunity to be represented

on a survey of the damage, each party to nanme a
surveyor, which two surveyors shall proceed to
draw specifications as to the extent of the damage
and the work required to nake the damage good.
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In the case of | oss, such loss to be paid in
thirty days after satisfactory proof of | oss and
i nterest shall have been made and presentedto
t hi s Conpany. . ..

It is aconditionof this policy that no suit,

action or proceeding for the recovery of any

claimfor physical |loss of or damage to the

vessel naned herein shall be maintai nabl e in any

court of law or equity unless the sane be

conmmenced wi t hi n twel ve (12) nont hs next after

the cal endar date of the happening of the

physi cal | oss or damage out of which the said

cl ai m ar ose.
Exhibit Atoinsurer's answer, 81 at 3, 11. 94-95, at 4, 11. 148-49,
at 5, 11. 172-76. Nothingin the policy | anguage quot ed above sets
forth arequirement that the proof of lossbeinwiting. Simlarly,
nothinginthe authority cited by the insurer | eads to the concl usi on
that a proof of loss nmust be in witing where not contractually
requi red. Unlikethe vague | anguage of the i nsurance policy at issue,
t he ci ted cases concern policies which mandate that witten proof of
claimor loss isrequired and which specifyindetail theinformation
t hat must be produced by the claimant. Since the policy here does
neither,®the cited cases do not hing to advance the i nsurer's position.

The Court wi Il not inpose a contractual conditionthat is not contained

Exhibit Ato insurer's answer, 81 at 3, 11. 96-99. The i nsurance
contract proceeds to set forthindetail a schene for resolution of the
extent of damages in the event that the two surveyors either agree or
di sagree with each other. 1d. at 11. 88-121.

°Nei t her party has addressed the i npact onthe matter at hand of
t he contractual schenme calling for asurvey of damages. Accordingly,
the Court will not discuss this issue other than to nention that
cursory reviewl ends support tothe argunent that witten proof of
claimis not required under the contract.
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within the contract.

Additionally, there remains a factual question concerni ng whet her
sati sfactory proof of claim was provided by neans of oral
comruni cati ons. The nature of the di scussions between t he debt or and
Gene Tut oky-whonmever he may be-that culmnated in the letter are
factual matters beyond t he pl eadi ngs t hat precl ude judgnent on the
pl eadi ngs. Infact, inferences may reasonably be drawn fromthe | etter
t hat conversations did occur which focused on those very natters that
woul d constitute proof of claim

Finally, thereis sufficient anbiguityintheletter attached as
exhibit Btothe conplaint toforeclose adetermnationthat theletter
represents either adenial of claimor acomenoration of the debtor's
decisionnot tofileaclaim Inviewingthe pleadingsinthelight
nost favorable to plaintiff, the Court nust resol ve the anbiguity
agai nst the insurer.

| TI1SORDERED t hat the agent's notiontojoinintheinsurer's
not i on for judgrment on the pl eadi ngs i s GRANTED. | T IS FURTHER ORDERED

that the notion for judgnment on the pleadings is DEN ED

/sl Kenneth J. Meyers
U. S. BANKRUPTCY JUDGE

ENTERED: Sept enber 28, 1990




